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Non-Residents Taxation

N

“NON-RESIDENTS TAXATION”

Section 115A: Tax on interest, royalty and technical service fees in case of Non-Residents:-

Applicability Income Covered g:xte Other Relevant Provisions
(1)(a) Foreign | (i) Dividends from: Applicable for both clauses (a) & (b) of section
company, - from a unit in an IFSC: 10% | 115A(1):

OX - from other 20% | % No deduction under the head PGBP or 1/0/S.
Other (i) Interest from Government or | 20% |» Chapter VI (i.e. Provisions relating to
el Indian concern on money Setoff of loss) shall apply as usual. (It’s

resident borrowed in foreign currency. implied here that unabsorbed depreciation
(iia) Interest received from 50, can’t be setoff as it 1s covered u/s 32 which
Infrastructure debt fund. falls in 28 to 44C).
(iiaa) Interest received from ¢ Procedural Relief (i.e. No need of ROI u/s
Indian Company or | 9% 139)
Business Trust.on: (a) if total income consists only incomes as
Money borrowed* from a referred to in clause (a) or clause (b) of sub-
source outside India section (1); and
(a) by way of issue of any long- (b) TDS has been deducted from such income
term bond; or and rate of such deduction is not less than
(b) Through rupee denominated the rate specified under clause (a) or, as the
bond case may be, clause (b) of section 115A(1).
onn o uftr. 15t Jufy, 2003 NI = sttt sty it
which is listed only on a Applicable for only clause (a) of sec. 115A(1):
recognised stock exchange % No deduction u/s 80C to 80U against such
located in any IFSC. interest or dividend income (except u/s
* Such borrowing & interest must be 80LA in case of unit of an IFSC).
as per rate approved by CG. Special TDS Provisions:
FII & (1iab) Interest income in respect of
Qualified the investment made by the Income covered Liable for TDS u/s
Foreign payee in municipal debt S % 115A(1)(a)(iia) 1941.B
Investor securities on or after
01/04/2020 but upto 115A(1)(a)(iiaa) 194L.C
30/06/2023. 115A(1)(a)(iiab) 194L.D
Non-resident | (iiac) Proportionate Share in B
Unit holder Interest from SPV out of S % 115A(1)(a)(ac) 194LBA
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distributed income by Business 115A(1)(a)ii) 196A
Trust
(iii) Income on units, purchased | 20% Rate of TDS :5% /4% /9% [ 20%

' i as the case may b
in foreign currency of a {85.the case may be)

Mutual Fund or of UTI For surcharge & cess (wherever occur under
this Chapter), Please refer Chapter of TDS.

(1)(b) Foreign Royalty or Fees for Technical
company, | Services (other than coveredu/s | 5, Applicable for only clause (b) of sec. 115A(1):

or other 44DA) in pursuance of agreement “* In case of agreement with Indian concern,

non-resident | with Government or Indian concern approval of CG is required.

Section 44DA: Special provisions for computing income by way of royalties etc. in case of non-

residents and foreign co.-

Applicability Income Covered g::e Other Relevant Provisions
Foreign Royalty or at Such income shall be computed under the head “Profits and
company fees for technical normal | gains of business or profession’ as per the normal provisions
or other services rate | (1.e. after deductions and allowance under the head “PGBP”).
non- earned through But, no deduction in respect of the following:
resident its permanent (1) Any expenditure which 1s not exclusively related from such
establishment PE; or
or fixed place of (i) Any payment to its head office (other than re-imbursement
profession of actual expense).
situated in India » Maintenance of books of accounts and audit is compulsory.

Section 115AC: Tax on income from bonds / GDR purchased in foreign currency or capital

gains arising from their transfer-

Applicability Assets Income Tax | Restriction
Covered Covered | Rate | On Proviso Other Relevant Provisions
To Sec. 48
Non - (i) Bonds of Interest, | 10% Ist » No deduction under the head “PGBP” or
Residents Public Dividend | 10% P “I/0/S” and u/s 80 C to 80 U.
Sector » Chapter VI (i.e. Setoff provisions...)
company & II.nd shall apply as usual.
sold by LTCG** | 10% Cc}n(;z:sion » Procedural Relief [i.e. No need of ROI
the Govt. T and w/s 139 (1)] if total income consists only
(ii) Bonds S“(:; trans-fe:;sl Indexation dividend or/and interest income as referred
d.e. Buvo ade on or after Provisions) to in this section and TDS has been
bonds) 23" July, 2024) hall o deducted on such income.
Or GDRs apply » In case of Amalgamation / Demerger,
Benefit continued in respect of bonds /
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of Indian GDRs of amalgamated / resulting company.
Co. » If non-resident transferred security of

section 115AC to another non-resident

(Purchased in
outside India, then, no capital gain tax

Foreign

implications will arise. Section 47(viia)

» Payer will deduct TDS u/s 196C @ 10% (or
@12.5% on LTCG, if such transfer is made on
or after 23" July, 2024) on income taxable u/s
115AC at the time of its credit or payment

currency)

(whichever is earlier).

Section 115AD: Tax on income of foreign institutional investors from securities or capital gains

arising from their transfer .- as amended by F.A. 2024
Applicability | Assets Income Covered Tax | Restriction Other Relevant Provisions
Covered Rate | on Proviso
to Sec. 48
Foreign Any Dividend/Interest | 20% Ist » No deduction uw/h “PGBP” or “I/0/S”,
Institutional | Security income (other for & and u/s 80C to 80U.
Investors (other | than interest liable | FII IInd » Chapter VI (i.e. Provisions of Setoff....)
(FII) thzlm to tax u/s 115A @ 10% e shall apply as usual.

O—T BRHS >%) for | Conversion | > Income of Specified fund as attributable
Specified | covered SF and to units held by NR (except PE of NR in
Fund (SF) u/s LTCG 10% | Indexation India), will only be covered under this

as referred | 115AB) LTCEG covered Provisions) section.

to in section : e 1 g . . :
104D) i w/s 112A%* in 10% shall not | 1f gpecified fund is investment division of

i.e.

Cat - excess of apply an offshore banking unit, the provisions of
ategor

ATF?OC:lrted exemption limit ##(or @12.5%, if this section shall apply to the extent of
. . as given under such transfer is income that is attributable to the
in IFSC in _ _ made on or after : . e . :
which All that section (1.e. 23" July, 2024) investment division of such banking

: ] 1,25,000/-) units.
units are . _

held bv NR STCG covered | 15% » In _case of applicability of section 115AC
e tyhel q w/s 1T11A# (like, transfer of euro-bonds / GDRs by
X

v I:msor } Mor @20%. if such the FII), that special section shall prevail

0, 1If su

myanl;ger = anafer bt thiade oil 61 over the provisions of this section 115AD.
S ein ;m after 23" July, 2024) > Payer will deduct TDS u/s 196D @ 20%
division of Other STCG 30% / 10% (SF) on interest/dividend income

an offshore @ 1its credit or payment (whichever 1s

banking unit earlier). [No TDS on capital gain as

referred to in this section].
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Section 10(4D): Exemption of certain income received by a specified fund.-

Exemption is available to a SPECIFIED FUND in respect of the following:

» Any income accrued or arisen or received

— as a result of transfer of capital asset referred to in section 47(viiab), on a recognised stock exchange

located 1n any International Financial Services Centre and where the consideration for such transaction is
paid or payable inconvertible foreign exchange or
— as a result of transfer of securities (other than shares in a company resident in India) or

» Any income from securities issued by a non-resident (not being a permanent establishment of a non-resident

in India) and where such income otherwise does not accrue or arise in India or

'\;}f

any income from a securitisation trust which 1s chargeable under the head "PGBP",

— to the extent such income accrued or arisen to, or 1s received, 1s attributable to units held by non-resident
(not being the permanent establishment of a non-resident in India) or

— is attributable to the investment division of offshore banking unit, as the case may be, computed in the

prescribed manner.

Explanation to section 10(4D): “Specified fund’’ means-

(1) a fund which satisfies the following conditions-

— It 1s a fund established or incorporated in India in the form of a trust or a company or a limited liability
partnership or a body corporate.

— It has a certificate of registration as a Category III Alternatives Investment Fund and is regulated under
SEBI (Alternative Investment Fund) Regulations, 2012/regulated under IFSC Authority (Fund Management)
Regulations, 2022, made under the under International Financial Services Centre Authority Act, 2019.

— It is located in any International Financial Services Centre.

— All units of the fund (other than held by a sponsor/manager) are held by non-residents:

Provided that this condition shall not apply where any unit holder or holders, being non-resident during the

previous year when such unit or units were issued, becomes resident u/s 6(1)/(1A) in any previous year

subsequent to that year, if the aggregate value and number of the units held by such resident unit holder
or unit holders do not exceed 5% of the total units issued and fulfil such other conditions as may be
prescribed, which is as follows:

the unit holder of the specified fund, other than the sponsor or manager of such fund, who becomes a
resident u/s 6(1) or (1A) during any previous year subsequent to the previous year in which such unit
or units were issued, shall cease to be a unit holder of such specified fund within 3 months from the
end of the previous year in which he becomes a resident.

(i) an investment division of an offshore banking unit, which satisfies the following conditions-
— It has a certificate of registration as a Category-I foreign portfolio investor under the Securities and
Exchange Board of India (Foreign Portfolio Investors) Regulations, 2019.

— It has commenced its operations on or before the 31% March, 2025; and
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— It fulfils such other conditions as may be prescribed, which is as follows:

a) it has to maintain separate accounts for the registered investment division reflecting the true and fair
accounts of all transactions relating to the investment division and which would ensure that direct and

indirect expenses relating to the incomes are properly recorded and apportioned to these activities;

b) it has to get the accounts, as specified in (a) above, audited by an accountant before the specified date
i.e., one month prior to the due date u/s 139(1). Such accountant has to furnish by that date the report
of such audit in the prescribed form electronically under digital signature;

¢) 1t has to maintain proper documentation in respect of, —
1. inbound remittance for buying and selling the investments; and
2. the use of inward remittance made to India;
d) it has to maintain bank statement of all accounts of the registered investment division;
¢) it has to maintain contract notes relating to purchase and sale of securities by the registered
investment division; and a statement of securities issued by the custodian.

Manner of computation of exempt income of specified fund, attributable to units held by non-

resident (not being the permanent establishment of a non-resident in India) in a specified fund:

As per Rule 21Al, the income attributable to units held by non-resident (not being the permanent establishment of
a non-resident 1n India) 1n a specified fund shall be computed as tollows —

Aggregate of daily “AUM?” i.e. closing balance of the value of assets or
investments of the specified fund held by NR unit holders (not being
PE of a non-resident in India), from the date of acquisition of such
capital asset™ or security™*, as the case may be, to the date of transfer of

Capital Gain on transfer of
capital asset™ referred
to in section 47(viiab)

OR

Capital Gain on transfer of
security** (other than X
shares in a company

such capital asset or security, as the case may be.

Aggregate of daily total “AUM” 1.e. total closing balance of the value
of assets or investments of the specified fund, from the date of
acquisition of such capital asset™ or security**, as the case may be, to
the date of transfer of such capital asset or security, as the case may be.

resident in India)

“AUM?” i.e. closing balance of the value of assets or investments of the
specified fund held by NR unit holders (not being PE of a non-resident
in India), as on the date of receipt of such income from securities”, or
Business Income from a securitisation trust, as the case may be.

Income from securities”
issued by a non-resident
(not being PE of a non-
resident in India)
OR X
Business Income from a
securitisation trust

Total “AUM” i.e. total closing balance of the value of assets or
investments of the specified fund, as on the date of receipt of such
income from securities”, or Business Income from a securitisation trust,
as the case may be.

» As per Rule 21AJA, income of specified fund attributable to the investment division of an offshore banking
unit shall be:

Must watch All New Revision Sessions as are available on our YT Channel: Satish Mangal Classes 16



© SATISH MANGAL [9350647377, &) CA Satish Mangal (DT)] Non-Residents Taxation

v Capital gain accrued or arisen to, or received by the eligible investment division
- on transfer of capital asset referred to in section 47(viiab) held by it, or
- on transfer of security (other than shares in a company resident in India) held by it.
v Any income accrued or arisen to, or received by the eligible investment division
- from securities held by it and issued by a non-resident (not being PE of a non-resident in India), or
- from a securitisation trust which is chargeable under the head "PGBP".

<+ Students may kindly note that, for the purpose of section 115AD, same manner has been

prescribed in Rule 21AJ and 21AJAA, as given above in Rule 21Al and 21AJA.

Note: As per section 10(23FBC), any income accruing or arising to or received by a unit holder from a specitied

fund or on transfer of units in a specitied fund would be exempt.

CHAPTER XII-A
“SPECIAL PROVISIONS RELATING TO CERTAIN INCOMES OF NRIs”
SECTION APPLICABILITY ASSETS INCOME TAX RESTRICTION OTHER RELEVANT PROVISIONS
COVERED COVERED RATE ON PROVISO
TO SEC. 48
Section Non - Foreign | Investment® 20% IInd (only) > 1\110 benefit (;.e: deduct.mrf .01‘
115-C resident Exchange | Income Ge. allowance) un. cr any pfOWSlO“
To Indian A seets & i catinn .Of the Ac:.t In__computing the
115 -1 (NRIS) i.e. LTCG— 10% Srovisions) Investment income. |
Specified *#(or @12.5%. if e Capital gain will be exempt if
assets such transfer is apply net consideration invested within
(viz. made on or after 6 months in any specified asset
shares, 23" July, 2024) (for which there is lock-in-
debenture, period of 3 years, and if
deposits, violation, then, earlier allowed
security exemption will be withdrawn
of Central prospectively).
Govt.) » Benefit can be continued even
as after become resident by filing a
purchased declaration with ROI (of the
in foreign year of becoming resident).
Grrency] » Procedural Relief [i.e. No need
of ROI wu/s 139 (1)] if total
income consists only Investment
income ov/and LTCG& TDS has
been deducted on such income.
» Chapter is optional.
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“CHAPTER XII”
Section 115BBA - Tax on Non-resident sportsman or sports association:. -
APPLICABILITY INCOME COVERED TAX RATE OTHER RELEVANT PROVISIONS
Non-resident Non | Income by way of - ** No deduction under ANY provision of
— Indian citizen v Participation in any 20% this Act.
sports man game except 115BB; % Procedural Relief [i.e. No need of ROI
v’ Advertisement; or u/s 139 (1)] if total income consists only
v' Contribution of articles. income referred to in section and TDS
NR Sports Guarantee money 20% has been deducted on such income.
association “ Payer will deduct TDS u/s 194E @ 20%
_ ‘ on such income at the time of its credit
NR Non - Indian | Income from performance in 20 % . . .
. . _ or payment (whichever is earlier).
citizen Entertainer India

Indcom v/s Commissioner of Income tax (TDS)(2011)(Calcutta-HC
The umpires and the match referees can be described as professionals or technical persons who render

professional or technical services, but they cannot be said to be either non-resident sportsmen / sports
association so as to attract the provisions of section 115BBA and consequently, the provisions of tax deduction

at source under section 194E are also not attracted in this case.

Section 118JG: Conversion of Indian branch of Foreign Co. into subsidiary Indian company.-

| : engaged in Through converted into ........ " Indian
(1): ( Foreign = > Branch* 4! ~/ subsidiary
\, Company / Banking Business \_ iniIndia / [ According to Scheme of RBI] . company /

l Then (subject to conditions Notified by CG) ,....ccccvvevrvverrnnrrnnnnnne.

v Vv _—

CG on_conversion =) unabsorbed Depreciation Related “Will be allowed to
¢ =) setoff or C/F & setoff - - > Indian subsidiary company

“Will be exempt” of losses Brarz:;: . as if no such conversion

=) Tax credit (l.e. MAT Credit) has taken place”.
/ nf there e —> Scheme framedby RBI | asgiven under
violation of " _
ety as specified under.... S — sub-section ( 1) above.
V\Nxvvv — Notification issued by CG _
. v W
(2): At the time \After claimed & allowed the Benefit under sub-section ( 1) y

S, o

& ,< of claiming | -
(3): Above benefits : \lf Y \l' QL
") V then E Benefit/ Relief “A0” Section 154 i.e. Rectification Provisions (V)
=) No benefit shall be allowed. . Shall be deemed v Time-limit for Recti. order : “ 4 Years ”
=p» Computation & Taxation of i to have been “Total Income” (+)
) : i ™
Foreign Co. & Indian subsidiary | wrongly \% | From the end of the P/Y
Co. will be done normally. E allowed. Recompute | in which violation of any
N : | v condition takes place.
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Section 118JH: Special provisions relating to foreign company held to be resident in India.-

(1) If a foreign company has never been resident in India,

— becomes resident in India in the relevant previous year first time due to its POEM in India, then,

— for the said previous year, benefit, exemption or relief, as may be specified in the notification of Central
Government (subject to conditions specified therein), will be allowed in relation to the tollowing:

» computation of total income,
treatment of unabsorbed depreciation,

B
» set off or carry forward and set off of losses,
-

collection and recovery and special provisions relating to avoidance of tax.

» If POEM of a foreign company for any previous vear has been determined in assessment proceedings,

then, in addition such previous year, any other previous vear which ends on or before such assessment

completion date, aforesaid benefit, exemption, relief will be allowed.

= [If benefit of this section has been allowed and subsequently there is violation of notified conditions, then,

provisions relating to withdrawn of benefit as discussed given u/s 115JG will also apply here.

Exemptions under Section 10(48) Section 10(48A) Section 10(48B)
Eligible Assessee Foreign Company Foreign Company Foreign Company
Eligible Income | Income from: Income from: Income from:

(1) Sale of crude oil; Indian storage and sale | Sale of left over stock of crude

(11) Sale of any other of crude oil oil, as stored in India,
notified goods; to after the expiry of agreement or

(i11) Rendering of notified any person on termination of the said
services, resident in India. agreement as referred to in

To any person 1n India.

section 10(48A).

Relative
Conditions

(1)

Such income must be —
received in India in

Indian currency.

(2)

Such receipt (sale) must be in pursuance of

agreement entered / approved by the CG.

Conditions (as may be notified
by the CG) must be satisfied

(3)

Not engaged In any
other activity in India.

Section 10(15): Exemption to NR on interest income from unit located in IFSC.:-

(1) Assessee (1.e., Recipient of interest) 1s a non-resident.

(2) Interest is payable by a unit located in an International Financial Service Centre.
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(3) Interest pertains to money borrowed by it on or after 1* September, 2019.

= If all aforesaid conditions are satisfied, interest income will be exempt under section 10(15).

Section 10(158B): Exempltion to foreign company on income from lease rental of cruise ships-

— Any income of a foreign company As inserted by F. A., 202¢

— from lease rentals, by whatever name called, of cruise ships,

— received from a specified company which operates such ship or ships in India,

—  where such foreign company and the specified company are subsidiaries of the same holding company, and

— such income 1s received or accrues or arises 1n India for assessment year 2030-31 or preceding thereof.

For the purposes of this clause, ""specified company'' means any company, other than a domestic company which

operates cruise ships in India and opts to pay tax in accordance with the provisions of section 44BBC.

Section 10(4E): Exemption in respect of the transfer of non-deliverable forward contracts

entered into with an offshore banking unit of IFSC.:-

This section has been inserted to exempt the income ot a non-resident which fulfils the following conditions:

(1) | the income arises as a result of

(1) transfer of non-deliverable forward contracts or offshore derivative instruments or over-the-
counter derivatives; or

(ii) distribution of income on offshore derivative instruments. \s inserted by F. A., 2023

(2) | the contract is entered into with an offshore banking unit of an IFSC as referred to in section 80LA(1A),

(3) | the conditions as may be provided by rules are fulfilled.

Rule 21AK: Conditions for the purpose of clause (4E) of section 10:-

(a) | Such offshore banking unit of an IFSC must holds a valid certificate of registration granted under
IFSC Authority (Banking) Regulations, 2020 by the IFSC Authority; and

(b) | such contract, instrument or derivative is not entered into by the non-resident through or on behalf of

its permanent establishment in India.

Section 10(4F): Exemption to non-resident on leasing of aircraft or a ship to an IFSC unit:-

This section has been inserted to exempt the income of a non-resident which fulfils the following conditions:
(1) The income is by way of royalty or interest.
(i1)) Royalty or interest should be on account of lease of an aircraft or a ship* in the previous year.

(i11) The royalty or interest is paid by a unit of an IFSC referred to section SOLA(1A).

(iv) The unit has commenced its operations on or before 31st March, 2024.

For this purposes:
» "aircraft" means an aircraft / helicopter, or an engine or any part of an aircraft / helicopter;

» "'ship'' means a ship or an ocean vessel, engine of a ship or ocean vessel, or any part thereof.
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Section 10(4G): Exempltion to a non-resident in respect of income arising from portfolio

managed through IFSC- AS INSERTED BY F. A., 2022

This clause has been inserted to provide an exemption to income earned by a non-resident from its portfolio

subject to the following conditions:

(1) The income is received by a non-resident

(ii) The income is received:

(a) from the portfolio of securities or financial products or funds, managed or administered by any

portfolio manager on behalf of such non-resident; or
(b) from such activity carried out by such person, as may be notified by the Central Government in

the Official Gazette. As inserted by F. A., 202

(iii) The income is received in an account maintained with an Offshore Banking Unit in any IFSC; and

(iv) The income accrues or arises outside India and is not deemed to accrue or arise in India.

Notification No. 04/2024 dated 04.01.2024: Activity notified for exemption u/s 10(4G) with regards to

income received by a non-resident in an account maintained with an Offshore Banking Unit in any IFSC:

Central Government has notified that the income received by a non-resident from the activity of investment in a
financial product by the non-resident, in accordance with a contract between such non-resident and a
capital market intermediary, being a Unit of an IFSC would be exempt. The income from such investment
should be received in the account of the non-resident maintained with an Offshore Banking Unit of such IFSC.

S. No. Term Meaning
(1) Financial It means
product (1) securities;

(1) contracts of insurance;

(111) deposits;

(1v) credit arrangements;

(v) foreign currency contracts other than contracts to exchange one currency for
another that are to be settled immediately; and

(vi) any other product or instrument that may be notified by the Central

Government from time to time.

(11) Capital market | It means an intermediary and is registered with the IFSC Authority under IFSCA

intermediary | (Capital Market Intermediaries) Regulations, 2021.

Section 10(4H): Capital gain Exemption to Unit of an IFSC .- AS INSERTED BY F. A., 2023

— Any income of
(a) a non-resident or
(b) a Unit of an International Financial Services Centre

— engaged primarily in the business of leasing of an aircrafft,
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— by way of capital gains arising from the transfer of equity shares
— of domestic company, being a Unit of an International Financial Services Centre, engaged primarily

in the business of lease of an aircraft which has commenced operations on or before the 31" March, 2026.

Provided that the provisions of this clause shall apply for capital gains arising from the transfer of equity shares of
such domestic company 1n a previous year relevant to an assessment year falling within the —
(a) period of ten assessment years beginning with the assessment year relevant to the previous year in which
the domestic company has commenced operations; or

(b) period of ten assessment years beginning with the assessment year commencing on the I* April, 2024,

where the period referred to in clause (a) ends before the 1* April, 2034.

Explanation: "aircraft” means an aircraft/helicopter, or an engine of an aircraft or a helicopter, or any part thereof;

Section 10(23FF): Exemption to capital gains arising to a non-resident or a specified fund on

account of relocation of offshore funds to IFSC:-

In order to encourage offshore funds to shift to IFSC, this section has been inserted to exempt income of a non-

resident or a specified fund which satisfies the following conditions:

(1) The income i1s on account of transfer of share.
(11) The share is in a company resident in India.

(111) The transfer is made by the resultant fund or a specified fund ro the extent attributable to units held by

non-resident (not being a permanent establishment of a non-resident in India) in prescribed manner.

(iv) Such shares were transferred from the original fund to the resultant fund in relocation or such shares

were transferred from wholly owned SPV of the original fund to the resultant fund in relocation.

(v) Capital gains on such shares was not chargeable to tax if that relocation had not taken place.

ule 2DD: Income of the nature of capital gains, attributable to units held by non-resident

PE of a non-resident in India) in a specified fund shall be computed as follows:

Aggregate of daily “AUM?” i.e. closing balance of the value of assets or

investments of the specified fund held by NR unit holders (not being
PE of a non-resident in India), from the date of acquisition of such
shares of a company resident in India, by the specified fund, to the date

of transfer of such shares.

Capital Gain on transfer of
shares of a company
resident in India, by the
specified fund and where
such shares were
received by the specified X

fund, being resultant Aggregate of daily total ““AUM?” i.e. total closing balance of the value
fund, in relocation from of assets or investments of the specified fund, from the date of
the original fund, or from acquisition of such shares of a company resident in India, by the
its wholly owned SPV specified fund, to the date of transfer of such shares.

» The specified fund has to furnish an annual statement of exempt income in the prescribed form (viz.
Form No. 10-1]J) electronically under digital signature on or before the due date u/s 139(1).
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"NON-RESIDENTS TAXATION - OTHER MISCELLANEOUS PROVISIONS"

Income deemed to accrue or arise in India [Clause (i), (i), (iii)) & (iv) of Section 9(1)]

Income accruing or

Salary earned Salary payable by Dividend paid
by Indian
Company

outside India.

Government to Indian
Citizen for services
rendered outside India.

for services

rendered in
India.

Any Business Any property/asset or Transfer of capital
Connection in India. source of income in India asset situated in India.

Business connection:
Where any business or profession is carried on abroad by a non-resident and in connection with such business

arising outside India,
directly or indirectly
through or from

or profession a certain activity is carried on in India, then, it establishes business connection.

Explanation 2 to section 9(1

‘“‘Business connection’ shall also include

Any business activities carried through a person who, acting on behalt of the non-resident,
(a) - habitually concludes contracts or
- habitually plays the principal role leading to conclusion of contracts by the non-resident.

This rule is applicable if the contracts is-

(1) 1n the name of the non-resident; or
(11) for the transter of the ownership of property owned by that non-resident or that the non-resident
has the right to use; or

(111) for the provision of services by that non-resident.

(b) has no such authority, but habitually maintains in India a stock of goods or merchandise from which
he regularly delivers goods or merchandise on behalf of the non-resident; or

(c) habitually secures orders in India, mainly or wholly for the non-resident or for that non-resident and
other non-residents controlling, controlled by, or subject to the same common control, as that non-resident.

Explanation 1 to section 9(1

In the case of a Non-resident, following shall not be treated as business connection in India:

(1) In the case of a business, in respect of which all operations are not carried out in India such part of income

which cannot be reasonably attributed to the operations in India, is not deemed to accrue or arise in India.

(2) Purchase of goods in India for export.

(3) Collection of news and views in India for transmission out of India.

(4) Shooting of cinematograph films in India.
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Explanation 2A: Significant Economic Presence:

Significant economic presence of a non-resident in India shall also constitute "business connection" in
India and "'significant economic presence’’ for this purpose, shall mean-

(a) transaction 1n respect of any goods, services or property carried out by a non-resident with any person 1n
India including provision of download of data or software in India, if the aggregate of payments arising
from such transaction or transactions during the previous year exceeds < 2 crore; or

(b) systematic and continuous soliciting of business activities or engaging in interaction with at least 3 lakh
users 1n India.

Provided further that only so much of income as is attributable to the transactions or activities referred to in
clause (a) or clause (b) shall be deemed to accrue or arise in India.

Explanation 3A to section 9(1
Income attributable to the operations carried out in India, as referred to in Explanation 1, shall include

iIncome from-
(1) such advertisement which targets a customer who resides in India or a customer who accesses the
advertisement through internet protocol address located in India,
(ii) sale of data collected from a person who resides in India or from a person who uses internet protocol
address located in India; and
(iii) sale of goods or services using data collected from a person who resides in India or from a person who

uses internet protocol address located in India.

Income deemed to accrue or arise in India [Clause (v), (vi), & (vii) of Section 9(1)]

Interest, i1f payable by Royalty, if payable by Fees for technical service, if payable by

Person resident in India A non-resident

=r
If money If technical service

borrowed 1s or royalty service 1S

If the money borrowed If the money borrowed or used for utilized for business

or technical service or technical service or royalty business or or profession in
royalty service is utilized service is utilized for profession in India or making
for business or making income from any India income from any

profession outside India source outside India source in India

Interest paid by India PE to its foreign head office bank: [Explanation to section 9(1)(v)]
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IF-
(1) The assessee 1s a non-resident and engaged in the business of banking.

(2) Interest is payable by the permanent establishment in India of such non-resident to the head office
of any permanent establishment or any other part of such non-resident outside India.
then, the permanent establishment in India shall be deemed to be a person separate and independent

of the non-resident person of which it is a permanent establishment and the provisions of the Act

relating to computation of total income, determination of tax and collection and recovery would apply.

= Section 9 provides that such interest payable by the permanent establishment in India to its foreign head

office or any other part of such head office outside India shall be deemed to accrue or arise in India and

shall be chargeable to tax in addition to any income attributable to the permanent establishment in India.

= Accordingly, the PE in India shall be obligated to deduct tax at source on any interest payable to either the

head office or any other part or PE, etc., of the non-resident outside India.
Further, non-deduction would result in disallowance of interest claimed as expenditure by the PE and

may also attract levy of interest and penalty in accordance with relevant provisions of the Act.

“Meaning of Royalty: | Explanation 2 to section 9(1)(v1)]

Any consideration except chargeable as income under the head "Capital gains” for—
(1) the transfer of all or any rights (including the granting of a license) any patent, invention, model, design,
secret formula or process or trade mark or similar property;
(1) the imparting of any information concerning the working of, or the use of any patent, invention, model,
design, secret formula or process or trade mark or similar property;
(111) the use of any patent, invention, model, design, secret formula or process or trade mark or similar property;
(iv) the imparting of any information concerning technical, industrial, commercial or scientific knowledge,
experience or skill;
(iva) the use or right to use any industrial, commercial or scientific equipment;
(v) the transfer of all or any rights (including the granting of a license)

— 1n respect of any copyright, literary, artistic or scientific work

— including films or video tapes for use in connection with television or tapes for use in connection with
radio broadcasting.

As per Explanation 4 to section 9(1)(vi):

— the transter of all or any rights in respect of any right, property or information (1.e. royalty) includes
— transfer of all or any rights for use or right to use a computer software (including granting of a license)

— 1rrespective of the medium through which such right 1s transterred.

Important Rulings:

Engineering Analysis Centre of Excellence P. Ltd v/s CIT and Another (2021)(Supreme Court):

Issue: Would the amounts paid by resident Indian end-users / distributors to non-resident computer software

manufacturers/suppliers, as consideration for the use/resale of the computer software through End-User Licence
Agreement (EULAs)/distribution agreements, be considered as payment of royalty for the use of copyright in the

computer software? If yes, is it liable for deduction of tax at source u/s 1957
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Analysis and Decision:
» The Apex Court observed that as per the definition given in Explanation 2(v) to section 9(1)(vi) of the

Income-tax Act, 1961, “royalty” means consideration for, inter alia, the transter of all or any rights (including

the granting of a licence), in respect of any copyright, literary, artistic or scientific work.

» As per Explanation 4 thereto, such transfer of all or any rights includes transfer of all or any right for

use or right to use a computer software (including the granting of a licence).

» As per the meaning assigned in existing DTAA ‘“royalty” means payment of any kind received as

consideration for ‘‘the use of, or the right to use, any copyright” of a literary, artistic or scientific work.

» The Apex Court observed the following four categories of cases, in which the distribution agreements
and end-user licence agreements did not create any interest or right to such distributors or end- users,

which would amount to the use of or right to use any copyright:

(i) where computer software is purchased directly by an end-user, resident in India, from a foreign, non-resident
supplier or manufacturer.

(i) where resident Indian companies acting as distributors or resellers, purchase computer software from
foreign, non-resident suppliers or manufacturers and then, resell the same to resident Indian end-users.

(i) where the distributor happens to be a foreign, non-resident vendor, who, after purchasing software from a
foreign, non-resident seller, resells the same to resident Indian distributors or end-users.

(iv) where computer software is affixed onto hardware and is sold as an integrated unit/equipment by foreign,
non-resident suppliers to resident Indian distributors or end-users.

In all the above cases, the Apex Court held that the amount paid by resident Indian end-users or distributors

to non-resident computer software manufacturers or suppliers, as consideration for the resale or use of the

computer software through end-user licence agreements or distribution agreements, is not royalty for the

use of copyright in the computer software.

The provisions contained in the Income-tax Act, 1961 [i.e. section 9(1)(vi1) read with Explanations 2 & 4 thereof],
which deal with royalty are wider in scope, not being more beneficial to the assessees, have no application in the
facts of these cases, because as per section 90(2), normal provisional treatment or the treatment as per treaty,
whichever 1s more beneficial to the assessee shall prevail. Consequently, consideration paid to non- resident

software manufacturers/suppliers would not be chargeable to tax India. Hence, no TDS is required u/s 195.

Godaddy.Com LLC v/s ACIT (2023)(Delhi High Court

Facts of the case:

The assessee 1s based 1n USA and does not have a PE i India. It 1s an accredited registrar tor the Internet
Corporation for Assigned Names and Numbers (ICANN). The assessee provides services such as domain name
registration, website design, and web hosting and charges a fee from its customers. Fees for tacilitating domain
name registration 1s shared in three ways. Part of the fee received from the customers 1s kept by the assessee
whereas the remaining portion 1s sharedwith /JCANN and the registry. The Assessing Officer categorized the fee
received for providingdomain registration services as royalty on the ground that the same was for rights to use or

the use of servers maintained by the appellant in thecountry. The Tribunal also concurred that theconsideration

received 1s royalty but on the ground that it involved right to use or use of a trademark.
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Issue: Whether the fees received by a foreign company as consideration towards providing domain name

registration services amounts to royalty' under section 9(1)(vi)?

Relevant Provision of law:

As per Explanation 2 to section 9(1)(v1), "royalty” means consideration (including any lump sum consideration
but excluding chargeable under the head "Capital gains") inter alia for the transter of all or any rights in respect
of a patent, invention, model, design, secret formula or process or trademark or similar property.

Analysis and Decision:

The Delhi High Court observed that assessee 1s not the owner of the domain name and hence 1t does not confer /
transfer the right to use of the domain name to its customers but merely facilitates the registration of domain name

with registrar and charges a fees. As regards domain name having the attributes ofa trademark, the Supreme

Court, in Satyam Infoway held that it 1s the registrant (and the not the Registrar) who owns the domain name and
can protect its goodwill by initiating passing off action against a subsequent registrant of the same/deceptively
similar domain name. This principle may have been attracted in the case of the appellant/assessee if 1t had granted
rights or transferred right to use 1ts domain name, 1.e., Godaddy.com to a third person. However, in this case, the
appellant/assessee 1s only acting as a Registrar and thus offering its services to i1ts customers for having their
domain names registered. Therefore, the rationale of Satyam Infoway’s case cannot be applied to this case
Accordingly, the High Court held that the fee received by the assessee for registration of domain names to its
customers, cannot be treated as royalty.

Diagrammatic Presentation of aforesaid ruling:

Godaddy.comLLC v/s ACIT (2023) (Delhi-HC):

ICANN dorresn reeme registration seqrvices “%mm
I ie. EE e.g. $ e.g. -— i.e.
internet VeriSign Godaddy, Google LLC, etc. FEE* End user
corporation for ' '

and numbers

' » It's an organisation > Accredited by Registry and » Owner of domain

\[' that manage any ICANN to take orders from name or a person in

> It maintains the particular TLD Registrant. whose name such
definitive database of extension/name for > It offers domain name domain is registered.
TLD (i.e. Top level example, registration services to
domain) and registry .com/.net/.in, etc.) Registrant.
operators for each TLD. > It maintains the ; }
} -
lr:pm::;::l::::;::?;:.ml re::?rl:ls r:tf :::‘;m a pu;ti:n is_ retained Remaining portion is sha.md between
and helps coordi in : !"5;' Ithh' nm' Y Registrar. ICANN and Registry 4/
supply of IP address. It
also manage the DNS l V
(Domain name system) Issue: whether Fee* charged by Registrar from Registrant can be treated as royalty?
& root server. l
NO (by Delhi High Court
NO (by 4 )
Reasons
v
- .

Godaddy (i.e. Registrar) is not the owner of

domain name and hence can’t confer right to use
or transfer the right to use of the domain name

to its customers. It merely facilitates registration
of domain name and charges a fee.

Godaddy has a trademark of Godaddy.com. If it had granted or transferred nght
to use its domain name i.e. Godaddy.com, then, receipt may be treated as
royalty on account of transfer of any rnight in respect of its trademark. But, in

this case, assessee (Godaddy) is only acting as Registrar (not Registrant), and
offering its services 1o its customers for having their domain names registered.

Accordingly, Court has held that Fee* charged by Registrar from Registrant can NOT be treated as royalty.
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Explanation as qgiven at the end of section 9:

For the purposes of section 9(1)(v)/(vi)/(vii)), income of a non-resident shall be deemed to accrue or arise in India

and shall be included in the total income of the non-resident, whether or not,—
(1) the non-resident has a residence or place of business or business connection in India; or

(ii) the non-resident has rendered services in India.

Part of Explanation 1 of section 9:

In the case of a foreign company engaged in the business of mining of diamonds, no income shall be deemed to

accrue or arise in India to it through or from the activities which are confined to the display of uncut and
unassorted diamond in any special zone notified by the Central Govt. in the Official Gazette in this behalf.

Section 9(1)(viii):
(1) Payer is resident in India (i.e. money is received from a person resident in India).

(2) Recipient is NOR/NR/foreign company (i.e. money is received by NOR/NR/foreign company).

(3) Income arises outside India and transaction is not covered by any exceptions as given u/s 56(2)(x).
If these conditions are satisfied, money received by a non- resident / foreign company / not-ordinarily

resident, shall be deemed to accrue or arise in India

Explanation 5:

— An asset or a capital asset

— (being any share or interest in a company registered or incorporated outside India)

— shall be deemed to be and shall always** be deemed to have been situated in India

— if the share or interest derives, directly or indirectly, its value substantially from the assets located in India.

Explanation 6 of Sec. 9(1)(i) :- _——>li.e. Fair marketvalue (Gross) ——— T
’ i.e. Net oftiability
“Foreign company” — S~
“Balance sheet”

Sh. Capital : v~ |Assets : PR S >1. >10 Crores On

(...shares* x F.V.) —Located in India : J*ValuE—:, (+) — “Specified Date”

R&s T : v | =0Others : —>2. 2>50% of All assets

Liability| : v — \ /

| |

—

* Deemed to be derived its

value substantially from *Book value u (+) 5 Book value
Assets L ocated in India. of Assets . 15%* of Assets
| i — \
| Balan[::e Sheet \ Dateé of
 Date like 31/3 ] \ Transfer
v~
Normally | T
“B/S” \
Date
L ol -~ Date of Trf.
Specified
Date ”Specifi’ed Date”
(v) (v')

.
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Explanation 7 of Sec. 9(1)(i): Deriving its value substantially from........

‘ Sharﬁl\s in.... Co. Assets

Transfer
(\‘l':)
Exemption (v)
“Provided that” — Neither, Right Control / Management : I-M atany time during
A —> | last12 months
> ending on the

Along with Associated Enterprise — Nor, More than 5% of Total V.P. or Share capital : H}l{ date of transfer

“SECTION 6: DETERMINATION OF RESIDENTIAL STATUS”

= An INDIVIDUAL will be resident in any previous vear if:

(a) He is a citizen of India who leaves India during the previous year for the purposes of employment

outside India or as a member of crew of an Indian ship and is in India in that previous year for a
period/s of 182 days or more; or

(b) Heis a citizen of India or a person of Indian origin who being outside India, comes on a visit to India in

any previous year and is in India for a period/s of 182 days or more in that previous year**; or

(¢c) In any other case:

(1) Isin India for a period/s of 182 days or more in that previous year; or
(1) Having within the 4 years immediately preceding that previous year been in India for a
period/s amounting to 365 days or more in aggregate and is in India for a period/s of 60 days
or more in that previous year.
= Resident and ordinarily resident / resident but not ordinarily resident:

An individual is said to be a resident and ordinarily resident if he satisfies both the following conditions:

(a) He 1s a resident in any 2 years (or more) out of the last 10 previous years preceding the relevant
previous year, and

(b) His total stay in India in last 7 years preceding the relevant previous year is 730 days or more.

« If an individual satisfies only one of the aforesaid conditions or none of the conditions are satisfied,
then such individual will be treated resident but not ordinarily resident.

tional Cases as inserted by the Finance Act, 2020:

» An individual shall be deemed to be a resident but not-ordinarily resident in the following case:

(a) The individual 1s an Indian citizen or person of Indian origin;
(b) His total income (except income from foreign sources) exceeds X 15 lakhs during the previous year; and

(c) He comes on a visit to India during the relevant previous year for 120 days or more but less than 182 days

and has been in India 365 days or more within 4 years immediately preceding the relevant previous year.
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» An individual shall be deemed to be resident but not-ordinarily resident in India if the following conditions are
fulfilled:

(a) The individual is an Indian citizen;

(b) His total income (except income from foreign sources) exceeds X 15 lakhs during the previous year; and
(c) He is not liable to tax in any other country or territory by reason of his domicile or residence or any
other criteria of similar nature.

For the aforesaid both amendments, "income from foreign sources" means income which accrues or arises outside

India (except income derived from a business controlled in or a profession set up in India).

Determination of Residential Status of Company:-

A company 1s said to be resident in India in any previous year, if,
(1) Itis an Indian company; or
(11) Its place of effective management, in that year, is in India.
CONCEPTOF PLACEOF EFFECTIVE MANAGEMENT (POEM)
“COMPANY”
.l l ) If POEM Then Residentin
Indian Co. :)51..11‘.’3}-‘5 Resident OTHER COMPANY — In India 0111}-' —» India
In India, |
—_ Y v
——_ 1 :.,; - 4 A -
Passive } 50% of TI < E'ngaged '111 ot Engaged in du:m'e Business
Income =< Active Business Outside India
(+] . Outside India, - >,
\ ) ¥ L\/ H
Assets 50% of - Y v v
In India < Total Assets Majority | Held Outside “Person™ “Place™
of Board o hndia Making Co.’s Where such
[+] N Key isi
Mtg. ) Decisions
- Management -
Emplovees . \_ ) & Commercial ,
Situated Resident < 50% of Total - PIE;UI;E 4 _— Decisions being made
In India Employees POEM . | \ ) \ y
Tobe... India LY Y
[+] l
N — “Identify™ “Determine™
Pavroll Ex < 50% of Total g - ~— .
. B - [n]
s Sk Haior ces prenal] Ean * - Guiding Principles:-
e i If Power of Management is being, 1. Location of Board Meetings.
- exercised by Holding company or e e e B e S
**PASSIVE INCOME: CmerpersﬂnRemdmttnm¢aJ 3. Location of Head Office.
AGGREGATE OF - N 4. Use of Modem Technology.
< T .
1. Pur. & Sale of Goods from'to Then 5. DEC?S{DDS via Circular Res_oluncms_
“Associated enterprise(s)". Chall be 6. Decisions by Shareholders: Not Relevant.
N ‘ 7. D2D Routine Decisions: Not Relevant.
2. Rent, Rovalty, Dividend e I
Iﬂ!frf.fe!.E_I.,.Q.axp.xil.al._.ﬁai;}a = Sei-‘ﬂndﬂﬂ* Factors:
Company —» Main or Substantial : ,
[Except case of Banking Co. or PFI] Fl T AUVSIARAA. Carr? on
Acuvity (v)
Place —» Or
—» Accounting Records : Kept(v')
» POEM provision of section 6(3)(ii) of the Act, shall not apply to a company having turnover or gross
receipts of X 50 crores or less in a financial year.
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